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IN THE UTAH COURT OF APPEALS

THOMAS W. OLSEN and NANCY
OLSEN,
Plaintiffs and Appellees,

REPLY BRIEF OF APPELLANTS

vs.
NEIL LUND and SUSAN LUND,

Case No.20090700-CA

Defendants and Appellants.

Appeal from the Third Judicial District Court, Salt Lake County, State of Utah
The Honorable Robert K. Hilder

Thomas W. Olsen
Nancy Olsen
791 GermaniaAve.
Murray UT 84107

J. Steven Newton, USB# 02404
Business Law Associates, L.C.
8170 South Highland Dr., E-5
Sandy City, UT 84093

Appellees appearing Pro Se

Attorneys for Appellants

Appellants request a published decision.
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ARGUMENT
I. THE COURT OF APPEALS SHOULD NOT CONSIDER PLAINTIFFS'
ALLEGED FACTS NOT PROPERLY CITED TO THE RECORD
Plaintiffs, in their Brief of Appellees, countered Defendants arguments raised on
appeal with a series of statements containing alleged facts without citation to the
record. Plaintiffs arguments violate the Utah Rules of Appellate Procedure Rule 24
which requires:
(a)(7)... A statement of the facts relevant to the issues presented for review
shall follow. All statements of fact and references to the proceedings below
shall be supported by citations to the record in accordance with paragraph (e) of
this rule.
The Utah appellate courts have repeatedly ruled that facts not properly cited to the
record will not be considered:
Rule 24(a)(7) requires that M[a]ll statements of fact and references to the
proceedings below shall be supported by citations to the record." We have made
it clear that "[t]his court need not, and will not, consider any facts not properly
cited to, or supported by, the record." [Kilpatrick V. Bullough Abatement, Inc,
2008 UT 82, \ 20, 199 P.3d 957,citing Uckerman v. Lincoln Nat'lLife Ins. Co.,
588 P.2d 142, 144 (Utah 1978); see also Koulis v. Standard Oil Co. ofCal, 746
P.2d 1182, 1184 (Utah Ct.App. 1987)]
None of the statements made by Plaintiffs in their brief, or the arguments based
thereon, should be considered by this Court in its deliberations.

II. PLAINTIFFS' ALLEGED FACTS ARE CONTRADICTED BY THE
RECORD
While none of the allegations made by Plaintiffs are cited to the record, many
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key allegations are directly controverted by the record. Two of those allegations are
representative. In the third paragraph of their argument Plaintiffs state:
When the offer of Judgment was given the Plaintiffs costs were well in excess
of$7,000.00.
The issue of costs and attorney fees incurred by Plaintiff prior to the offer of judgment
was argued to the trial court. In order to cut off interest and attorney fees pursuant to
Rule 68, the court must find that the "adjusted award/' as defined by the rule, did not
exceed the offer of judgment. Rule 68(b) provides:
If the adjusted award is not more favorable than the offer, the offeror is not
liable for costs, prejudgment interest or attorney fees incurred by the offeree
after the offer, and the offeree shall pay the offeror's costs incurred after the
offer.
Rule 68(d) defines the term "adjusted award:"
"Adjusted award" means the amount awarded by the finder of fact and, unless
excluded by the offer, the offeree's costs and interest incurred before the offer,
and, if attorney fees are permitted by law or contract and not excluded by the
offer, the offeree's reasonable attorney fees incurred before the offer. . . .
Defendants had anticipated a substantial fight over the issue and had included a request
to do limited discovery with respect to the fees and costs incurred prior to the offer of
judgment, in its motion to be declared the prevailing party. [R. 442-443] The last full
paragraph of the motion contained the following language:
In the alternative, Defendants request limited discovery and an evidentiary
hearing for the purpose of determining reasonable and actual attorneys fees
earned, billable, and/or paid by Plaintiffs through the date of the offer of
judgment, and for determination of the reasonableness of those fees in light of
the total recovery to the date of the offer of Judgment as provided by Rule 68 of
2

the Rules of Civil Procedure. [R. 443]
The motion was argued in the supporting memorandum. [R. 457] In Plaintiffs'
memorandum in opposition to Defendants' motion, Plaintiffs sought to be awarded
attorney fees but objected to limited discovery based upon the fact that they had not yet
submitted an affidavit of attorney fees:
In the present case, an affidavit for fees i[s] submitted concurrently. If the
Defendants, after reviewing the affidavit, wish then to assert that it is
insufficient to support an award, they may at that time raise the issue with the
Court. [R. 493]
After receiving the Affidavit of Attorney Fees from of Plaintiffs' attorney, the request
for limited discovery became moot since the affidavit did not allege attorney fees or
costs incurred prior to the offer of judgment or even prior to the commencement of
discovery almost 6 months after the effective date of the offer of judgment. [R. 495498] Defendants' counsel argued in the reply memorandum as follows:
Without accepting or disputing any of Mr. Ivory's statements in his affidavit, Mr
Ivory has provided no evidence or sworn statement supporting any costs or
attorney fees incurred during that period from the commencement of the
litigation to February 1, 2006, being the date of the Rule 68 offer of judgment.
His Affidavit of Attorney Fees begins with deposition related issues that didn't
begin until August 2006, (See the court record showing the first notice of
deposition being filed in late August 2006). [R. 504-505]
By sworn affidavit, Plaintiffs' attorney provided evidence in the record that no fees
were incurred by Plaintiff with regard to Mr. Ivory's services prior to discovery almost
six months after the effective date of the offer of judgment.
The only work done by Plaintiffs counsel prior to the offer of judgement, as
3

shown by the trial courts document index, was the filing and serving of the complaint
and summons, Ihe withdrawal of counsel, and the preparation of initial disclosures (not
shown on the document file index was a settlement conference). [R. page 1 of 3, Third
District Court Document file index] In their initial disclosures Plaintiffs indicated they
had incurred charges from "Attourny [sic] 1" of $1043.00. [R. 460]. Plaintiffs' claim
that they incurred $7,000 in costs and attorney fees before the offer of judgment is
contradicted by the record. Any possible source of the number "$7,000" is a mystery.
An additional major allegation contradicted by the record occurs in the 4th
paragraph of their argument:
. . . Appellants returned the final devices that [sic] the Plaintiffs. This was after
the Offer of Judgment was withdrawn. These items, according to the Appellants
expert witness, have a value in excess of $5000.
The Defendants did deliver a DVD player and amplifier to the Plaintiffs long after the
offer expired [R. 538, 543], but the trial court found in its initial post trial ruling that
Defendants had no obligation to deliver this equipment to Plaintiffs as part of the
contract for sale of the home and that the items were of "relatively low value:"
There has been a concession, in a sense, by the Lunds ultimately returning the
DVD and amplifier, which are booth of relatively low value, but I find they
were not obligated to return those items, because they are not part of the home
theater system as defined in the Contract,... [R. 423]
The only reference in the record to the possible specific value of the DVD and
amplifier appears in a memorandum of Defendants' restating evidence put on at trial as
follows:
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Even if the stereo equipment were valued as contended by Plaintiffs at $800.00
(Defendants' experts valued them at $100.00)... [R. 543]
Again, the record shows alleged values of "$800" and "$100," and a finding by the trial
court of "relatively low value." The source of the number "$5,000.00" is a mystery.
CONCLUSION
Plaintiffs' statements in their brief, being made without citation to, or support
by, the record should not be considered in the Court's deliberations. Plaintiffs' easy
use of unsubstantiated facts is readily challenged on appeal but not so easily avoided at
trial where allegations, like those cited above, require substantial effort and expense to
rebut. The foregoing illustrate why Defendants need the redress of an attorneys' fee
award.
Dated this 19th day of May, 2010.
BUSINESS LAW ASSOCIATES, L.C.
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J. Steven Newton
Attorneys for Appellants
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Two true and correct copies of the foregoing REPLY BRIEF OF APPELLANTS were
mailed postage prepaid thereon to:
Thomas & Nancy Olsen
791 Germania Avenue
Murray, Utah 84107
This 20th day of May, 2010.
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